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$5*80(17 �

, � 7KH &ULWLFDO 'LVWLQFWLRQ %HWZHHQ ,QYHVWPHQW 7UDQVDFWLRQV RU 6FKHPHV DQG
8QGHUO\LQJ $VVHWV :LOO 'HILQH WKH ,PSDFW RI 7KLV &DVH RQ ,QWHUQDWLRQDO 0DUNHWV �

,, � $ &RPSUHKHQVLYH 5HYLHZ RI )HGHUDO $SSHOODWH /DZ &RQILUPV WKDW WKH +RZH\
7HVW &DQQRW %H 8VHG WR &ODVVLI\ &U\SWR $VVHWV 7KHPVHOYHV DV ³6HFXULWLHV´ �

$ � (YDOXDWLQJ )XQGUDLVLQJ 6FKHPHV DV ³,QYHVWPHQW &RQWUDFWV´ 8QGHU +RZH\
,V 1RW 1RYHO :KHWKHU 7KH\ ,QYROYH D &U\SWR $VVHW RU $Q\ 2WKHU $VVHW �

% � +RZH\ &DQQRW %H 8VHG WR &ODVVLI\ 8QGHUO\LQJ $VVHWV DV 6HFXULWLHV
(VSHFLDOO\ :KHQ ([FKDQJHG LQ 6HFRQGDU\ 0DUNHW 7UDQVDFWLRQV �

& � 1R )HGHUDO $SSHOODWH &RXUW +DV )RXQG DQ ,QYHVWPHQW &RQWUDFW WR ([LVW
:LWKRXW D /HJDO 5HODWLRQVKLS WR WKH ,VVXHU �

,,, � ([WHQGLQJ +RZH\ WR &ODVVLI\ &U\SWR $VVHWV 7KHPVHOYHV DV ³6HFXULWLHV´ :RXOG
%\SDVV WKH 5ROH RI &RQJUHVV DQG 9LRODWH WKH 0DMRU 4XHVWLRQV 'RFWULQH �

&21&/86,21 �
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%,//6 $1'25'(56

'LJLWDO &RPPRGLWLHV &RQVXPHU 3URWHFWLRQ $FW RI 6 WK &RQJ

'LJLWDO &RPPRGLWLHV ([FKDQJH $FW RI + 5 WK &RQJ

([HF 2UGHU 1R )HG 5HJ 0DUFK

/XPPLV *LOOLEUDQG 5HVSRQVLEOH )LQDQFLDO ,QQRYDWLRQ $FW 6 WK &RQJ

27+(5 $87+25,7,(6

$QGUHZ 3HUULQ RI $PHULFDQV 6D\ 7KH\ +DYH (YHU ,QYHVWHG ,Q 7UDGHG RU
8VHG &U\SWRFXUUHQF\ 3HZ 5HVHDUFK &QWU 1RY

*DPH 6WRSSHG" :KR :LQV DQG /RVHV :KHQ 6KRUW 6HOOHUV 6RFLDO 0HGLD DQG
5HWDLO ,QYHVWRUV &ROOLGH 3DUW ,,, +HDULQJ %HIRUH + &RPP 2Q )LQDQFLDO
6HUYLFHV WK &RQJ VWDWHPHQW RI +RQ *DU\ *HQVOHU &KDLUPDQ
6(&

/HZLV &RKHQ HW DO 7KH ,QHOXFWDEOH 0RGDOLW\ RI 6HFXULWLHV /DZ :K\ )XQJLEOH
&U\SWR $VVHWV $UH 1RW 6HFXULWLHV 1RY SDVVLP

/\GLD %H\RXG 6(& V *HQVOHU 6WHSV 8S 3XVK WR *HW &U\SWR ([FKDQJHV WR
5HJLVWHU ZLWK 5HJXODWRU %ORRPEHUJ -XO\

2YHUVLJKW RI WKH 6(& V 'LYLVLRQ RI (QIRUFHPHQW +HDULQJ %HIRUH 6XEFRPP 2Q
,QYHVWRU 3URWHFWLRQ (QWUHSUHQHXUVKLS DQG &DSLWDO 0DUNHWV RI WKH + &RPP
RQ )LQDQFLDO 6HUYLFHV WK &RQJ VWDWHPHQW RI *XUELU 6 *UHZDO
'LUHFWRU 6(& 'LYLVLRQ RI (QIRUFHPHQW

6WDWHPHQW RI &RPPLVVLRQHU &DUROLQH ' 3KDP RQ 6(& Y :DKL &RPPRGLW\
)XWXUHV 7UDGLQJ &RPPLVVLRQ -XO\
KWWSV ZZZ FIWF JRY 3UHVV5RRP 6SHHFKHV7HVWLPRQ\ SKDPVWDWHPHQW

:LOOLDP +LQPDQ 'LUHFWRU 'LY &RUS )LQ 6(& 5HPDUNV DW WKH <DKRR )LQDQFH
$OO 0DUNHWV 6XPPLW 'LJLWDO $VVHW 7UDQVDFWLRQV :KHQ +RZH\ 0HW *DU\
-XQH
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,17(5(676 2) $0,&86 &85,$(

3DUDGLJP LV DQ LQYHVWPHQW ILUP WKDW EDFNV LQQRYDWLYH FU\SWR ZHE FRPSDQLHV DQG

SURWRFROV 7R KHOS WKHVH SURMHFWV DFKLHYH WKHLU IXOO SRWHQWLDO 3DUDGLJP RIIHUV WKHP D UDQJH RI

VHUYLFHV IURP WKH WHFKQLFDO WR WKH RSHUDWLRQDO ,VVXHV SODFHG EHIRUH WKLV &RXUW KDYH WKH SRWHQWLDO

WR GUDPDWLFDOO\ LPSDFW WKH GHVLJQ DQG RSHUDWLRQ RI FU\SWR ZHE FRPSDQLHV 3DUDGLJP VHHNV

OHDYH WR SDUWLFLSDWH LQ WKLV FDVH EHFDXVH LW LV FRQFHUQHG WKDW D GHFLVLRQ FDVXDOO\ DGRSWLQJ ODQJXDJH

DGYRFDWHG E\ WKH 6HFXULWLHV DQG ([FKDQJH &RPPLVVLRQ ³6(&´ ZLWKRXW DSSUHFLDWLQJ LWV LPSDFW

FRXOG KDYH VZHHSLQJ DQG XQLQWHQGHG HIIHFWV RQ 3DUDGLJP DQG PDQ\ RWKHUV ZKR VHHN WR XWLOL]H

QHZ WHFKQRORJ\ LQ D ZD\ WKDW FRXOG EHQHILW PLOOLRQV RI XVHUV LQ WKH 8QLWHG 6WDWHV DQG DURXQG WKH

ZRUOG

6800$5< 2) $5*80(17

$ VXEWOH GLVWLQFWLRQ RI PRQXPHQWDO LPSRUWDQFH OXUNV EHQHDWK WKH VXUIDFH RI WKLV FDVH DQG

WKUHDWHQV WR GLVSODFH &RQJUHVV¶V UROH LQ GHFLGLQJ KRZ FU\SWR DVVHWV ZLOO EH UHJXODWHG

2Q WKH VXUIDFH WKLV FDVH LV DERXW ZKHWKHU FHUWDLQ RIIHUV DQG VDOHV RI ;53 WRNHQV ZHUH

VHFXULWLHV RIIHULQJV %XW WKH 6(&¶V UKHWRULF JRHV IXUWKHU WKDQ LWV FODLPV UHTXLUH RU WKH ODZ

VXSSRUWV ,W DVVHUWV WKDW ;53 WRNHQV DQG E\ H[WHQVLRQ PDQ\ RWKHU FU\SWR DVVHWV DUH WKHPVHOYHV

VHFXULWLHV

7KH 6(&¶V DSSDUHQW DWWHPSW WR FRQIODWH DQ LQYHVWPHQW VFKHPH ZLWK WKH FU\SWR DVVHW VROG

LQ WKDW VFKHPH LV XQVXSSRUWHG E\ OHJDO SUHFHGHQW DQG IXQGDPHQWDOO\ LQFRQVLVWHQW ZLWK H[LVWLQJ

VHFXULWLHV ODZV 7R WKLV HQG D FRPSUHKHQVLYH VWXG\ FRQGXFWHG E\ RQH RI WKH ILUPV RQ WKLV EULHI

UHYLHZHG HYHU\ VLQJOH UHOHYDQW IHGHUDO DSSHOODWH FDVH WR KDYH DSSOLHG WKH +RZH\ WHVW 7KLV VWXG\

FRQILUPHG WKDW QR IHGHUDO DSSHOODWH FRXUW KDV KHOG WKDW DQ DVVHW WKDW LV WKH REMHFW RI DQ LQYHVWPHQW

FRQWUDFW WUDQVDFWLRQ LV LWVHOI D VHFXULW\ QRU WKDW D VXEVHTXHQW WUDQVIHU RI WKDW DVVHW ZRXOG EH D

VHFXULWLHV WUDQVDFWLRQ QRU KDV WKH 6(& FLWHG DQ\ VXFK DXWKRULW\ 6HH /HZLV &RKHQ HW DO 7KH
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,QHOXFWDEOH 0RGDOLW\ RI 6HFXULWLHV /DZ :K\ )XQJLEOH &U\SWR $VVHWV $UH 1RW 6HFXULWLHV ³:K\

)XQJLEOH &U\SWR $VVHWV $UH 1RW 6HFXULWLHV´ 1RY DWWDFKHG DV ([KLELW

7KH GLVWLQFWLRQ EHWZHHQ RIIHU DQG VDOH WUDQVDFWLRQV DQG WKH XQGHUO\LQJ FU\SWR DVVHWV LV

FULWLFDO 7KH 6(& UHJXODWHV D YDULHW\ RI IXQGUDLVLQJ VFKHPHV DQG FRXUWV KDYH HYDOXDWHG WKRVH

VFKHPHV IRU GHFDGHV XVLQJ WKH WHVW VHW IRUWK LQ 6(& Y : - +RZH\ &R 8 6

³+RZH\´ 7KDW LV QRW QHZ %XW WKH 6(&¶V HIIRUW WR JUDIW WKDW VDPH +RZH\ DQDO\VLV RQWR ;53

WRNHQV WKHPVHOYHV LV UDGLFDOO\ QHZ DQG LW LV WKH IRXQGDWLRQ XSRQ ZKLFK WKH 6(& VHHNV WR FODLP

VZHHSLQJ QHZ DXWKRULW\ WR UHJXODWH QRW MXVW LQYHVWPHQW RIIHULQJV LWV SURSHU VWDWXWRU\ UROH EXW

YLUWXDOO\ WKH HQWLUH VHFRQGDU\ PDUNHW IRU FU\SWR DVVHWV

7KH 6(&¶V REMHFWLYH PD\ EH XQGHUVWDQGDEOH EXW LWV DSSURDFK LV QRW IRXQGHG LQ H[LVWLQJ

ODZ $ FRPSUHKHQVLYH DQDO\VLV RI IHGHUDO DSSHOODWH ODZ UHYHDOV WKDW QR DXWKRULW\ H[LVWV WR

VXSSRUW WKH 6(&¶V DWWHPSW WR WUDQVPXWH WKH +RZH\ DQDO\VLV RI DQ LQYHVWPHQW FRQWUDFW WUDQVDFWLRQ

LQWR D FRQFOXVLRQ DERXW WKH XQGHUO\LQJ DVVHW ,Q HYHU\ DSSOLFDWLRQ RI +RZH\ ZKHUH DQ LQYHVWPHQW

FRQWUDFW ZDV IRXQG WKHUH ZDV VRPH LGHQWLILDEOH OHJDO UHODWLRQVKLS EHWZHHQ DQ RVWHQVLEOH ³LVVXHU´

DQG WKH ³LQYHVWRU´ SURYLGLQJ LQYHVWPHQW FDSLWDO

3XW DQRWKHU ZD\ WKH 6(&¶V HIIRUW WR FRQVWUXH ;53 WRNHQV DV VHFXULWLHV²HYHQ WKRXJK

;53 WRNHQV FUHDWH QR OHJDO UHODWLRQVKLS EHWZHHQ WKH RZQHU DQG 5LSSOH /DEV RU DQ\ SHUVRQ RU

HQWLW\²LQYHQWV D QHZ IRUP RI ³LVVXHU LQGHSHQGHQW VHFXULW\´ XQWHWKHUHG IURP WKH SRZHUV

FRQIHUUHG E\ &RQJUHVV )RU LQVWDQFH 5LSSOH /DEV FRXOG JR EDQNUXSW DQG HPHUJH ZLWK QHZ OHJDO

HQWLWLHV ZLWKRXW LPSDFWLQJ WKH RZQHUV RI ;53 WRNHQV 7KLV LV XQOLNH DQ\ RWKHU W\SH RI VHFXULW\

NQRZQ WR RXU VHFXULWLHV ODZV DQG LQVWHDG UHVHPEOHV D FRPPRGLW\

7KH 6(&¶V DWWHPSW WR REWDLQ QHZ DXWKRULW\ WKURXJK WKH FRXUWV LV UHJXODWRU\ RYHUUHDFK

7KH 6(& EHOLHYHV WKDW VRPHRQH VKRXOG UHJXODWH FU\SWR DVVHWV DQG E\ EUDQGLQJ WKH DVVHWV
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WKHPVHOYHV ³VHFXULWLHV´ LW LV DWWHPSWLQJ WR E\SDVV &RQJUHVV DQG EULQJ FU\SWR DVVHW PDUNHWV XQGHU

LWV DXWKRULW\ 7KDW LV SUHFLVHO\ ZKDW WKH 6XSUHPH &RXUW FDXWLRQHG DJDLQVW ODVW WHUP LQ:HVW

9LUJLQLD Y (3$ 6 &W ,W LV QRW WKH SURSHU SODFH RI WKH 6(& QRU WKH FRXUWV WR

XVXUS WKH UROH RI &RQJUHVV DQG FKRRVH D UHJXODWRU IRU FU\SWR DVVHWV E\ VWUDLQLQJ +RZH\ WR

FRQIODWH IXQGUDLVLQJ WUDQVDFWLRQV ZLWK WKH XQGHUO\LQJ DVVHWV RXWVLGH WKH ERXQGV RI DSSHOODWH

DXWKRULW\ 1RU LV LW QHFHVVDU\ WR GR VR WR UHVROYH WKH FODLPV EHIRUH WKLV &RXUW

:KDWHYHU GHFLVLRQ WKH &RXUW PDNHV ZLWK UHVSHFW WR 'HIHQGDQWV¶ RIIHUV DQG VDOHV RI ;53

WRNHQV LW VKRXOG GHFOLQH WR SDVV MXGJPHQW RQ WKH VWDWXV RI ;53 WRNHQV WKHPVHOYHV :KHQ IDFLQJ

PDWWHUV RI WKLV VLJQLILFDQFH RXWVLGH WKH ERXQGV RI DQ\ DSSHOODWH SUHFHGHQW RU VWDWXWRU\ JXLGDQFH

DQG ZLWK WKH UHJXODWLRQ RI DQ HQWLUH PDUNHW DW VWDNH WKH SRZHU UHVWV ZLWK &RQJUHVV

$5*80(17

, � 7+( &5,7,&$/ ',67,1&7,21 %(7:((1 ,19(670(17 75$16$&7,21625
6&+(0(6 $1' 81'(5/<,1* $66(76 :,// '(),1( 7+( ,03$&7 2)
7+,6 &$6( 21 ,17(51$7,21$/ 0$5.(76

7KH 6(& VHHNV WR KROG 'HIHQGDQWV OLDEOH IRU WKHLU RIIHUV DQG VDOHV RI ;53 ZKLFK GRHV

QRW UHTXLUH UHDFKLQJ DQ\ FRQFOXVLRQ DV WR WKH QDWXUH RI WKH ;53 WRNHQ LWVHOI $V WKH 6(&

H[SUHVVO\ DUJXHV DQ LQYHVWPHQW FRQWUDFW FDQ EH VWUXFWXUHG DURXQG DQ\ RUGLQDU\ DVVHW 6(&

0HP RI /DZ LQ 2SS¶Q WR 'HIV ¶ 0RW IRU 6XPP - ³6(& 2SS¶Q %U ´ ± (&) 1R

1HYHUWKHOHVV WKH 6(& UHSHDWHGO\ UHIHUV WR WKH ;53 WRNHQ LWVHOI DV D VHFXULW\ LQ KRSHV

WKDW WKH &RXUW PLJKW FKDUDFWHUL]H LW DV VXFK 7KH ILUVW OLQH RI WKH 6(&¶V &RPSODLQW VWDWHV WKDW

³'HIHQGDQWV VROG RYHU ELOOLRQ XQLWV RI D GLJLWDO DVVHW VHFXULW\ FDOOHG ;53 ´ )LUVW $P

&RPSO (&) 1R ,Q RSSRVLWLRQ WR 'HIHQGDQWV¶ PRWLRQ IRU VXPPDU\ MXGJPHQW WKH 6(&

EXULHV WKLV FUXFLDO SRVLWLRQ LQ D IRRWQRWH H[SODLQLQJ WKDW LW EHOLHYHV ³;53 WUDQVDFWLRQV EHWZHHQ

WZR SXEOLF LQYHVWRUV´ LQ D VHFRQGDU\ PDUNHW ZRXOG EH H[HPSW IURP UHJLVWUDWLRQ ³GHVSLWH VXFK

WUDQVDFWLRQV LQYROYLQJ VHFXULWLHV ´ 6(& 2SS¶Q %U Q HPSKDVLV DGGHG 7KH VDPH
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IRRWQRWH ODWHU DVVHUWV WKDW VHFRQGDU\ PDUNHW LQYHVWRUV H[FKDQJLQJ QRWKLQJ EXW WKH ;53 WRNHQ DUH

³EX\LQJ DQG VHOOLQJ 5LSSOH V LQYHVWPHQW FRQWUDFWV IURP HDFK RWKHU ´ ,G HPSKDVLV LQ RULJLQDO

7KH 6(& GRZQSOD\V WKH VLJQLILFDQFH RI LWV SRVLWLRQ DQG FRQFHDOV ZKDW LV UHDOO\ DW VWDNH

E\ DVVHUWLQJ WKDW VHFRQGDU\ PDUNHW WUDQVDFWLRQV EHWZHHQ WZR SXEOLF LQYHVWRUV ZRXOG EH H[HPSW

IURP UHJLVWUDWLRQ 7KDW LV QRW WKH SRLQW 7KH 6(& KDV PDGH FOHDU LWV DPELWLRQ WR UHJXODWH FU\SWR

DVVHW VHFRQGDU\ PDUNHWV ZLWK HQIRUFHPHQW DJDLQVW LQWHUPHGLDULHV DV D WRS SULRULW\ &RQJUHVV

KDV QRW JUDQWHG WKDW ZLVK 7KH 6(&¶V XQIRXQGHG SRVLWLRQ WKDW FU\SWR DVVHWV WKHPVHOYHV DUH

VHFXULWLHV VOLSSHG LQWR D IRRWQRWH FRXOG SURYLGH WKH 6(& WKH NH\V WR WKH NLQJGRP

*LYHQ WKH FHQWUDO LPSRUWDQFH RI WKLV SRLQW WR WKH 6(&¶V UHJXODWRU\ DPELWLRQ LW LV

SDUWLFXODUO\ FRQFHUQLQJ WKDW WKH 6(& PLVVWDWHV WKH KROGLQJ RI 6(& Y 7HOHJUDP *US ,QF )

6XSS G 6 ' 1 < ³7HOHJUDP´ WR VXJJHVW WKDW WKDW FRXUW VXSSRUWHG LWV SRVLWLRQ WKDW

FU\SWR DVVHWV WKHPVHOYHV DUH LQYHVWPHQW FRQWUDFWV ,Q LWV RSSRVLWLRQ EULHI WKH 6(& VWDWHV WKDW

³>F@RXUWV DSSO\ WKHVH VDPH SULQFLSOHV WR KROG WKDW FU\SWR DVVHWV VLPLODU WR ;53 DUH LQYHVWPHQW

FRQWUDFWV ´ 6(& 2SS¶Q %U FLWLQJ 7HOHJUDP DV WKH SULPDU\ VXSSRUW 7KH 7HOHJUDP FRXUW

WZLFH UHMHFWHG WKH SRVLWLRQ WKDW WKH *UDP WRNHQ LWVHOI ZDV WKH VHFXULW\ DW LVVXH

7KH RQO\ DXWKRULW\ WKH 6(& FLWHV LQ WKDW IRRWQRWH LV -REDQSXWUD Y .LP 1R &LY (5 :/
6 ' 1 < 6HS IRU WKH SURSRVLWLRQ WKDW ³FU\SWR DVVHWV µVROG LQ WKH JHQHUDO PDUNHW¶ PD\ EH VHFXULWLHV ´
6(& 2SS¶Q %U Q VHH DOVR -REDQSXWUD :/ DW Q -REDQSXWUD GLG QRW VXEVWDQWLYHO\ DGGUHVV
WKH TXHVWLRQ DQG LQVWHDG GHQLHG D PRWLRQ WR GLVPLVV KROGLQJ WKDW LW ZDV SODXVLEO\ DOOHJHG WKDW FU\SWR DVVHWV ZHUH
VHFXULWLHV EHFDXVH LW YLHZHG WZR RWKHU RSLQLRQV DV KDYLQJ WUHDWHG RWKHU FU\SWR DVVHWV DV VHFXULWLHV 6HH -REDQSXWUD

:/ DW Q 2Q LQVSHFWLRQ QHLWKHU RI WKRVH WZR RSLQLRQV VXSSRUWV WKH 6(&¶V SRVLWLRQ 7KH ILUVW
%DOHVWUD Y $7%&2,1 //& ) 6XSS G 6 ' 1 < VLPLODUO\ KHOG RQO\ WKDW WKH WRNHQ¶V VWDWXV ZDV
SODXVLEO\ DOOHJHG IRU SXUSRVHV RI D PRWLRQ WR GLVPLVV 7KH VHFRQG 6(& Y .LN ,QWHUDFWLYH ,QF ) 6XSS G
6 ' 1 < ³.LN´ LV DGGUHVVHG IXUWKHU EHORZ ,Q VKRUW QRQH RI WKHVH FDVHV SURYLGH DQDO\WLFDO VXSSRUW IRU WKH
6(&¶V QRYHO SRVLWLRQ FRQIODWLQJ WKH RIIHULQJ ZLWK WKH XQGHUO\LQJ DVVHW LWVHOI

6HH H J /\GLD %H\RXG 6(& V *HQVOHU 6WHSV 8S 3XVK WR *HW &U\SWR ([FKDQJHV WR 5HJLVWHU ZLWK 5HJXODWRU
%ORRPEHUJ -XO\ KWWSV ZZZ EORRPEHUJ FRP QHZV DUWLFOHV VHF FKDLU JHQVOHU KDUGHQV OLQH
RQ FU\SWR H[FKDQJH UHJLVWUDWLRQ VHH DOVR 2YHUVLJKW RI WKH 6(& V 'LYLVLRQ RI (QIRUFHPHQW +HDULQJ %HIRUH 6XEFRPP
2Q ,QYHVWRU 3URWHFWLRQ (QWUHSUHQHXUVKLS DQG &DSLWDO 0DUNHWV RI WKH + &RPP RQ )LQDQFLDO 6HUYLFHV WK &RQJ

VWDWHPHQW RI *XUELU 6 *UHZDO 'LUHFWRU 6(& 'LYLVLRQ RI (QIRUFHPHQW KWWSV ZZZ VHF JRY QHZV
VWDWHPHQW JUHZDO VWDWHPHQW KRXVH WHVWLPRQ\ 6HH DOVR %ULHI IRU $PLFL &XULDH ,QYHVWRU &KRLFH $GYRFDWHV
1HWZRUN 3KLOLS *ROGVWHLQ LQ 6XSS RI 'HIV ¶ 0RW IRU 6XPP - ³,&$1 %U ´ ± (&) 1R
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:KLOH KHOSIXO DV D VKRUWKDQG UHIHUHQFH WKH VHFXULW\ LQ WKLV FDVH LV QRW VLPSO\ WKH
*UDP ZKLFK LV OLWWOH PRUH WKDQ DOSKDQXPHULF FU\SWRJUDSKLF VHTXHQFH 7KLV
FDVH SUHVHQWV D ³VFKHPH´ WR EH HYDOXDWHG XQGHU +RZH\ WKDW FRQVLVWV RI WKH IXOO VHW
RI FRQWUDFWV H[SHFWDWLRQV DQG XQGHUVWDQGLQJV FHQWHUHG RQ WKH VDOHV DQG GLVWULEXWLRQ
RI WKH *UDP +RZH\ UHTXLUHV DQ H[DPLQDWLRQ RI WKH HQWLUHW\ RI WKH SDUWLHV¶
XQGHUVWDQGLQJV DQG H[SHFWDWLRQV

) 6XSS G DW 2Q D PRWLRQ IRU FODULILFDWLRQ WKH FRXUW VKDUSHQHG WKH SRLQW

%XW IRFXVLQJ XSRQ WKH ,QLWLDO 3XUFKDVHUV DQG WKHLU *UDP 3XUFKDVH $JUHHPHQWV
PLVVHV RQH RI WKH FHQWUDO SRLQWV RI WKH &RXUW¶V 2SLQLRQ DQG 2UGHU VSHFLILFDOO\ WKDW
WKH ³VHFXULW\´ ZDV QHLWKHU WKH *UDP 3XUFKDVH $JUHHPHQW QRU WKH *UDP EXW WKH
HQWLUH VFKHPH WKDW FRPSULVHG WKH *UDP 3XUFKDVH $JUHHPHQWV DQG WKH
DFFRPSDQ\LQJ XQGHUVWDQGLQJV DQG XQGHUWDNLQJV PDGH E\ 7HOHJUDP LQFOXGLQJ WKH
H[SHFWDWLRQ DQG LQWHQWLRQ WKDW WKH ,QLWLDO 3XUFKDVHUV ZRXOG GLVWULEXWH *UDPV LQWR D
VHFRQGDU\ SXEOLF PDUNHW

1R FY 3.& :/ DW 6 ' 1 < $SU HPSKDVLV DGGHG

7KH 7HOHJUDP FRXUW ULJKWO\ IRFXVHG RQ WKH IDFWV DQG FLUFXPVWDQFHV RI WKH RIIHULQJ

VFKHPH QRW WKH *UDP WRNHQ LWVHOI DQG IRXQG WKDW WKH 6(& KDG VKRZQ D VXEVWDQWLDO OLNHOLKRRG RI

VXFFHVV LQ SURYLQJ WKDW WKH RYHUDOO VFKHPH LQFOXGLQJ ³WKH *UDP 3XUFKDVH $JUHHPHQWV

7HOHJUDP¶V LPSOLHG XQGHUWDNLQJV DQG LWV XQGHUVWDQGLQJV ZLWK WKH ,QLWLDO 3XUFKDVHUV LQFOXGLQJ

WKH LQWHQGHG DQG H[SHFWHG UHVDOH RI *UDPV LQWR D SXEOLF PDUNHW DPRXQW WR WKH GLVWULEXWLRQ RI

VHFXULWLHV WKHUHE\ UHTXLULQJ FRPSOLDQFH ZLWK VHFWLRQ ´ ) 6XSS G DW

7ZR RWKHU FRXUWV KRZHYHU IDLOHG WR DGGUHVV WKH QXDQFHG GLVWLQFWLRQ EHWZHHQ WKH RIIHULQJ

WUDQVDFWLRQ DQG WKH FU\SWR DVVHW DQG LQVWHDG DGRSWHG ODQJXDJH DGYRFDWHG E\ WKH 6(& WR FRQVWUXH

D FU\SWR DVVHW LWVHOI DV D VHFXULW\ ZLWK QR FULWLFDO DQDO\VLV ,Q .LN WKH FRXUW DGGUHVVHG DQ

RIIHULQJ VLPLODU WR WKH RQH LQ 7HOHJUDP DQG VLPLODUO\ KHOG WKDW WKH VDOHV RI .LQ WRNHQV ZHUH

LQYHVWPHQW FRQWUDFW WUDQVDFWLRQV 6RPH GLFWD LQ .LN UHIHUHQFHV WKH .LQ WRNHQ DV D VHFXULW\ EXW LW

GRHV VR ZLWKRXW SURYLGLQJ DQ\ UHDVRQLQJ RU OHJDO VXSSRUW IRU SURMHFWLQJ WKH DQDO\VLV RI WKH

WUDQVDFWLRQ RQWR WKH .LQ WRNHQ LWVHOI ) 6XSS G DW ± 0RVW UHFHQWO\ RQ 1RYHPEHU

DQRWKHU FRXUW UXOHG WKDW FU\SWR DVVHW VDOHV YLRODWHG 6HFWLRQ 6HH0HPRUDQGXP DQG 2UGHU
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DW 6(& Y /%5< ,QF 1R FY 3% ' 1 + 1RY (&) 1R ³/%5< 6OLS

2S ´ 2QFH DJDLQ WKH RSLQLRQ DSSHDUV WR DGRSW WKH 6(&¶V YLHZ WKDW WKH WRNHQ LWVHOI ZDV D

VHFXULW\ ZLWKRXW DQ\ OHJDO DQDO\VLV RU VXSSRUW IRU WKDW SURSRVLWLRQ 6HH LG

%\ FRQVWUXLQJ WKH XQGHUO\LQJ FU\SWR DVVHWV DV VHFXULWLHV WKH .LN DQG /%5< FRXUWV VWUD\HG

RXWVLGH WKH ERXQGV RI DOO H[LVWLQJ DSSHOODWH SUHFHGHQW RU VWDWXWRU\ JXLGDQFH :KLOH RQH RI WKRVH

FDVHV HYDGHG DSSHOODWH UHYLHZ DQG WKH RWKHU PD\ DOVR WKH VSRWOLJKW RQ WKLV FDVH ZHLJKV VWURQJO\

LQ IDYRU RI FRQGXFWLQJ D PRUH ULJRURXV DQDO\VLV RI WKLV FULWLFDOO\ LPSRUWDQW GLVWLQFWLRQ KHUH

7KHUH LV QR QHHG WR FURVV WKH OLQH LQWR RSLQLQJ RQ WKH QDWXUH RI WKH ;53 WRNHQ LWVHOI )DLOXUH WR

UHVSHFW WKDW RXWHU OLPLW RI H[LVWLQJ SUHFHGHQW DQG VWDWXWRU\ JXLGDQFH ZRXOG EH DQ XQIRUFHG HUURU

RSHQLQJ DQ\ GHFLVLRQ WR SRWHQWLDO UHYHUVDO RI DQ RWKHUZLVH GHIHQVLEOH KROGLQJ IRU QHHGOHVVO\

UXQQLQJ DIRXO RI WKH PDMRU TXHVWLRQV GRFWULQH

,, � $ &2035(+(16,9( 5(9,(: 2) )('(5$/ $33(//$7( /$: &21),506
7+$77+(+2:(<7(67&$1127%(86('72&/$66,)<&5<372$66(76
7+(06(/9(6 $6 6(&85,7,(6

$ FRPSUHKHQVLYH UHYLHZ RI IHGHUDO DSSHOODWH MXULVSUXGHQFH FRQILUPV WKDW WKH +RZH\ WHVW

GRHV QRW VXSSRUW D GHWHUPLQDWLRQ WKDW WKH REMHFW RI DQ LQYHVWPHQW FRQWUDFW²KHUH WKH ;53

WRNHQ²LV D VHFXULW\ 7KXV IRU D VHFRQGDU\ WUDQVDFWLRQ LQ D FU\SWR DVVHW WR EH D VHFXULWLHV

WUDQVDFWLRQ HLWKHU L WKH DVVHW LWVHOI ZRXOG QHHG WR FRQYH\ D EXQGOH RI ULJKWV DQG REOLJDWLRQV

VXIILFLHQW WR EH FRQVLGHUHG D ³VHFXULW\ ´ RU LL D QHZ LQYHVWPHQW FRQWUDFW WUDQVDFWLRQ ZRXOG QHHG

WR EH IRUPHG EDVHG RQ WKH VSHFLILF FLUFXPVWDQFHV RI WKDW WUDQVDFWLRQ

7KLV FRQFOXVLRQ LV VXSSRUWHG E\ D UHYLHZ RI IHGHUDO DSSHOODWH FRXUW GHFLVLRQV DQG

6XSUHPH &RXUW GHFLVLRQV ZKLFK UHSUHVHQW DOO UHOHYDQW DSSHOODWH FDVHV LGHQWLILHG DV DSSO\LQJ WKH

7KH RQO\ DXWKRULW\ /%5< RIIHUV LV :DUILHOG Y $ODQL] ) G WK &LU IRU WKH XQUHODWHG
SURSRVLWLRQ WKDW D FRXUW VKRXOG IRFXV RQ ZKDW ZDV SURPLVHG DQG QRW WKH VXEMHFWLYH LQWHQW RI WKH SXUFKDVHUV 6HH /%5<
6OLS 2S DW :DUILHOG KDV QR EHDULQJ RQ WKH GLVWLQFWLRQ EHWZHHQ WKH RIIHULQJ DQG DQ XQGHUO\LQJ DVVHW
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+RZH\ WHVW HLWKHU ZLWK UHIHUHQFH WR +RZH\ RU WR 8QLWHG +RXV )RXQG ,QF Y )RUPDQ 8 6

6HH :K\ )XQJLEOH &U\SWR $VVHWV $UH 1RW 6HFXULWLHV 6FKHGXOHV ± 7KH 6(& KDV

FLWHG QR FRQWUDU\ DXWKRULW\ WR VXSSRUW WUHDWLQJ WKH REMHFW VROG LQ DQ LQYHVWPHQW FRQWUDFW

WUDQVDFWLRQ DV D VHFXULW\ LQ LWVHOI 7KLV LV EHFDXVH QR VXFK DXWKRULW\ H[LVWV

$ � (YDOXDWLQJ )XQGUDLVLQJ 6FKHPHV DV ,QYHVWPHQW &RQWUDFWV 8QGHU +RZH\ ,V
1RW 1RYHO :KHWKHU 7KH\ ,QYROYH D &U\SWR $VVHW RU $Q\ 2WKHU $VVHW

7KH +RZH\ WHVW HYDOXDWHV ZKHWKHU D ³FRQWUDFW WUDQVDFWLRQ RU VFKHPH´²QRW DQ DVVHW²LV

DQ LQYHVWPHQW FRQWUDFW FRQVLGHULQJ ZKHWKHU WKH FLUFXPVWDQFHV DV D ZKROH LQYROYH DQ

LQYHVWPHQW RI PRQH\ LQ D FRPPRQ HQWHUSULVH ZLWK DQ H[SHFWDWLRQ RI SURILWV WR FRPH

VROHO\ IURP WKH HIIRUWV RI WKH SURPRWHU RU D WKLUG SDUW\ 8 6 DW ±

6LQFH IHGHUDO FRXUWV KDYH IRXQG DOO PDQQHU RI DUUDQJHPHQWV LQYROYLQJ RVWHQVLEO\

FRPPHUFLDO WUDQVDFWLRQV WR QHYHUWKHOHVV EH LQYHVWPHQW FRQWUDFWV 6HH :K\ )XQJLEOH &U\SWR

$VVHWV $UH 1RW 6HFXULWLHV DW 6FKHGXOH FROOHFWLQJ H[DPSOHV RI FDVHV LQYROYLQJ ZKLVNH\

ZDUHKRXVH UHFHLSWV EHDYHUV FDWWOH HPEU\RV DQG FKLQFKLOODV DPRQJ RWKHUV 7KH VDPH ORJLF KDV

EHHQ DSSOLHG WR WUDQVDFWLRQV DQG VFKHPHV LQYROYLQJ FU\SWR DVVHWV 6HH H J 7HOHJUDP )

6XSS G DW :KLOH WKH DSSOLFDWLRQ RI +RZH\ WR FU\SWR DVVHWV LV UHFHQW WKH 6(&¶V OLWLJDWHG

FDVHV LQYROYLQJ FU\SWR DVVHWV KDYH KHZHG PRUH FORVHO\ WR SUHFHGHQW E\ IRFXVLQJ RQ FODLPV

DJDLQVW D SXUSRUWHG LVVXHU DQG WKH FLUFXPVWDQFHV RI WKH RIIHULQJ 7KRVH FODLPV DVVHUWLQJ WKDW DQ

6HH H J .LN ) 6XSS G DW ± /%5< 6OLS 2S DW ,Q WKH 0DWWHU RI 0XQFKHH ,QF 5HOHDVH 1R
:/ 'HF ,Q WKH 0DWWHU RI %ORRP 3URWRFRO //& 5HOHDVH 1R :/

$XJ &RPSODLQW 6(& Y 3OH[&RUSV 1R FY :/ ( ' 1 < 'HF DOOHJLQJ
PLVUHSUHVHQWDWLRQV DERXW WKH VL]H DQG VFDOH RI 3OH[&RUSV¶ RSHUDWLRQV WKH XVH RI IXQGV UDLVHG LQ DQ ,&2 DQG WKH DPRXQW
RI IXQGV UDLVHG LQ WKH ,&2 &RPSODLQW 6(& Y $ULVH%DQN 1R FY 0 :/ 1 ' 7H[ -DQ

DOOHJLQJ ³PDQ\´ PDWHULDOO\ IDOVH VWDWHPHQWV DQG RPLVVLRQV LQ FRQQHFWLRQ ZLWK DQ ,&2 WUDQVDFWLRQ 7KH 6(&
KDV SUHYLRXVO\ DVVHUWHG FODLPV SUHPLVHG RQ WRNHQV EHLQJ VHFXULWLHV LQ VHWWOHG DFWLRQV ZKHUH LWV DVVHUWLRQV ZLOO QRW EH
WHVWHG 6HH H J ,Q WKH 0DWWHU RI =DFKDU\ &REXUQ 5HOHDVH 1R :/ 1RY FODLPLQJ
WKDW (WKHU'HOWD ³RSHUDWHG DV D PDUNHW SODFH IRU EULQJLQJ WRJHWKHU RUGHUV RI PXOWLSOH EX\HUV DQG VHOOHUV LQ >GLJLWDO
DVVHWV@ WKDW LQFOXGHG VHFXULWLHV´ 7KH 6(& UHFHQWO\ ILOHG LWV ILUVW FDVH GLUHFWO\ SODFLQJ DW LVVXH ZKHWKHU WRNHQV LQ
VHFRQGDU\ PDUNHW WUDQVDFWLRQV DUH VHFXULWLHV WUDQVDFWLRQV 6HH &RPSODLQW 6(& Y :DKL 1R FY : ' :DVK
-XO\ DOOHJLQJ WKDW VHFRQGDU\ WUDQVDFWLRQV FRQVWLWXWHG LQVLGHU WUDGLQJ XQGHU WKH VHFXULWLHV ODZV 7KDW
FRPSODLQW KDV QRW \HW EHHQ WHVWHG DQG KDV UHFHLYHG PXFK FULWLFLVP 6HH H J 6WDWHPHQW RI &RPPLVVLRQHU &DUROLQH '
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RIIHULQJ RI FU\SWR DVVHWV FRQVWLWXWHV DQ LQYHVWPHQW FRQWUDFW KRZHYHU GR QRW MXVWLI\ H[WUDSRODWLQJ

IURP WKDW FRQFOXVLRQ WR FRQVWUXH WKH FU\SWR DVVHW LWVHOI DV D VHFXULW\

% � +RZH\ &DQQRW %H 8VHG WR &ODVVLI\ 8QGHUO\LQJ $VVHWV DV 6HFXULWLHV (VSHFLDOO\
:KHQ ([FKDQJHG LQ 6HFRQGDU\ 0DUNHW 7UDQVDFWLRQV

:KLOH PDQ\ DSSHOODWH FDVHV DSSO\ +RZH\ WR WKH SXUSRUWHG VDOH RI DQ XQGHUO\LQJ DVVHW

ZKLFK IXQFWLRQV DV WKH REMHFW RI DQ LQYHVWPHQW VFKHPH WKHVH FDVHV XQLIRUPO\ KLJKOLJKW D FULWLFDO

GLVWLQFWLRQ EHWZHHQ WKH GRFXPHQWV PDUNHWLQJ PDWHULDOV RU RUDO VWDWHPHQWV WKDW FUHDWH WKH

UHTXLUHG ³FRPPRQ HQWHUSULVH´ DW WKH FHQWHU RI D +RZH\ DQDO\VLV DQG WKH ³REMHFW´ EHLQJ VROG

SXUVXDQW WR WKH SXUSRUWHG LQYHVWPHQW VFKHPH 6HH :K\ )XQJLEOH &U\SWR $VVHWV $UH 1RW

6HFXULWLHV DW FROOHFWLQJ FDVHV ,Q WKRVH WUDQVDFWLRQV D VDOHV DJUHHPHQW ZDV DOPRVW

DOZD\V DFFRPSDQLHG E\ WKH VHOOHU RU DQ DIILOLDWHG HQWLW\ SHUIRUPLQJ SRVW SXUFKDVH IXQFWLRQV

VXFK DV SLFNLQJ EXQGOLQJ DQG VHOOLQJ RUDQJHV KXVEDQGLQJ FDWWOH DQG WKHLU HPEU\RV RU PDWXULQJ

ZKLVNH\ LQ FDVNV 6HH LG $QG LQ HDFK RI WKRVH FDVHV WKH LQYHVWPHQW SDFNDJH L H WKH VHW RI

IRUPDO RU LQIRUPDO DJUHHPHQWV RU XQGHUVWDQGLQJV EHWZHHQ WKH VHOOHU DQG WKH SXUFKDVHU LV FOHDUO\

GLVWLQJXLVKDEOH IURP WKH REMHFW RI WKH VFKHPH LWVHOI L H WKH RUDQJH JURYHV FDWWOH RU EHDYHUV

0RUHRYHU WKHUH LV QR VXJJHVWLRQ LQ DQ\ RI WKH DSSHOODWH FDVHV WKDW WKH WUDQVIHU RI WKH

XQGHUO\LQJ REMHFW WR DQRWKHU ³LQYHVWRU´ ZLWKRXW DQ DVVLJQPHQW RU WUDQVIHU RI WKH VXUURXQGLQJ

3KDP RQ 6(& Y :DKL &RPPRGLW\ )XWXUHV 7UDGLQJ &RPPLVVLRQ -XO\ KWWSV ZZZ FIWF JRY 3UHVV5RRP
6SHHFKHV7HVWLPRQ\ SKDPVWDWHPHQW

( J 6(& Y (76 3D\SKRQHV ,QF ) G WK &LU VDOH DQG OHDVHEDFN RI SD\SKRQHV 0LOOHU Y &HQW
&KLQFKLOOD *US ,QF ) G WK &LU VDOH DQG PDQDJHPHQW DJUHHPHQWV ZLWK UHVSHFW WR FKLQFKLOODV
6PLWK Y *URVV ) G WK &LU HDUWKZRUPV 1HZP\HU Y 3KLODWHOLF /HDVLQJ /WG ) G WK
&LU SULQWLQJ SODWHV IRU IRUHLJQ SRVWDJH VWDPSV 5RGULJXH] Y %DQFR &HQW ) G VW &LU ILQGLQJ
WKDW ³D VHFXULW\PLJKW H[LVW LI WKH GHIHQGDQWV KDG SURPLVHG DORQJ ZLWK WKH ODQG VDOHV WR GHYHORS >D WKULYLQJ UHVLGHQWLDO@
FRPPXQLW\ WKHPVHOYHV ´ EXW WKDW ³>D@ VLPSOH VDOH RI ODQG ZKHWKHU IRU LQYHVWPHQW RU XVH LV QRW D µVHFXULW\¶´ %DPHUW
Y 3XOWH +RPH &RUS ) $SS¶[ WK &LU UHMHFWLQJ WKH SODLQWLIIV FRQWHQWLRQ WKDW SXUFKDVH DJUHHPHQWV
IRU DW OHDVW RQH 2UODQGR FRQGRPLQLXP XQLW ZHUH LQYHVWPHQW FRQWUDFWV EHFDXVH WKH SODLQWLIIV ZHUH XQGHU QR FRQWUDFWXDO
REOLJDWLRQ WR MRLQ DQ RIIHUHG UHQWDO SRRO RU RWKHUZLVH FRQWUDFW ZLWK WKH GHIHQGDQW¶V SURSRVHG UHQWDO DJHQW EXW ILQGLQJ
WKDW WKH SODLQWLII KDG VXIILFLHQWO\ DOOHJHG WKH SRVVLEOH H[LVWHQFH RI DQ LQYHVWPHQW FRQWUDFW LQ FRQVLGHULQJ H[FOXVLYH
UHQWDO DJUHHPHQWV LI WKH UHQWDO DJHQWV ZHUH IRXQG WR EH DIILOLDWHV RI WKH FRQGRPLQLXP VHOOHU
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SURPLVHV RU ULJKWV ZRXOG UHVXOW LQ DQRWKHU VHFXULWLHV WUDQVDFWLRQ 7KHUH LV QR DSSHOODWH FDVH

ZKLFK VXJJHVWV WKDW WKH REMHFW RI DQ LQYHVWPHQW VFKHPH LV D ³VHFXULW\ ´

2I WKH KXQGUHGV RI IHGHUDO DSSHOODWH DQG 6XSUHPH &RXUW GHFLVLRQV DSSO\LQJ WKH +RZH\

DQDO\VLV QRQH GLUHFWO\ GHDOV ZLWK VHFRQGDU\ WUDQVDFWLRQV LQ WKRVH DVVHWV DQG RQO\ RQH DQDO\]HG D

WUDQVDFWLRQ XQGHU +RZH\ WKDW GLG QRW GLUHFWO\ LQYROYH DV D SDUW\ WKH HQWLW\ WKDW ZRXOG SXUSRUWHGO\

EH WKH ³LVVXHU´ RI WKH DOOHJHG LQYHVWPHQW VFKHPH ,Q WKDW RQH FDVH +RFNLQJ Y 'XERLV ) G

WK &LU HQ EDQF ³+RFNLQJ ,,´ WKH FLUFXPVWDQFHV RI WKH VHFRQGDU\ WUDQVDFWLRQ

SURYLGHG LQGHSHQGHQW JURXQGV IRU FRQGXFWLQJ DQ LQYHVWPHQW FRQWUDFW DQDO\VLV

7KH SURFHGXUDO KLVWRU\ RI WKH +RFNLQJ FDVH GHPRQVWUDWHV WKH GLIILFXOW\ RI DSSO\LQJ

+RZH\ WR VHFRQGDU\ PDUNHW WUDQVDFWLRQV DQG WKH LPSRVVLELOLW\ RI H[SHFWLQJ VHFRQGDU\ PDUNHW

SDUWLFLSDQWV WR GR VR XQGHU SHQDOW\ RI VWULFW OLDELOLW\ XQGHU IHGHUDO VHFXULWLHV ODZV 7KH 'LVWULFW

&RXUW KHOG WKDW +RFNLQJ¶V DUUDQJHPHQW GLG QRW FRQVWLWXWH DQ LQYHVWPHQW FRQWUDFW 6HH +RFNLQJ Y

'XERLV ) G WK &LU GHVFULELQJ WULDO FRXUW RSLQLRQ ZLWKGUDZQ ) G

7KH 1LQWK &LUFXLW UHYHUVHG ILQGLQJ WKDW DQ ³RIIHULQJ RI D FRQGRPLQLXP ZLWK >D UHQWDO

SRRO DJUHHPHQW@ DXWRPDWLFDOO\ PDNHV WKH >WUDQVDFWLRQ DQ LQYHVWPHQW FRQWUDFW@ ´¶ ,G DW

$IWHU D UHKHDULQJ HQ EDQF WKH RXWFRPH ZDV UHYHUVHG DJDLQ WR KROG WKDW WKH DUUDQJHPHQW

GLG QRW DXWRPDWLFDOO\ FRQVWLWXWH DQ LQYHVWPHQW FRQWUDFW WUDQVDFWLRQ +RFNLQJ ,, ) G DW

7KH IXOO FRXUW KHOG WKDW MXVW EHFDXVH WKH SXUFKDVH RI DQ DVVHW FRXOG KDYH EHHQ EDVHG RQ DQ

H[SHFWDWLRQ RI SURILW GLG QRW VXSSRUW D KROGLQJ WKDW DOO WUDQVDFWLRQV ZHUH DXWRPDWLFDOO\ VHFXULWLHV

WUDQVDFWLRQV

+RFNLQJ DQ LQGLYLGXDO LQYHVWRU SXUFKDVHG D UHQWDEOH FRQGRPLQLXP XQLW LQ D VHFRQGDU\ WUDQVDFWLRQ WKURXJK WKH
HQFRXUDJHPHQW RI KLV UHDO HVWDWH EURNHU WKHQ HQWHUHG LQWR D UHQWDO SRRO DJUHHPHQW ZLWK D FRPSDQ\ DFWLQJ DV WKH UHQWDO
SRRO RSHUDWRU IRU WKH UHVRUW +RFNLQJ ODWHU EURXJKW D ODZVXLW DJDLQVW WKH UHDO HVWDWH EURNHU FODLPLQJ WKDW WKH
FRPELQDWLRQ RI WKH FRQGRPLQLXP SXUFKDVH DQG WKH UHQWDO SRRO DJUHHPHQW FRQVWLWXWHG DQ XQUHJLVWHUHG VHFXULWLHV
WUDQVDFWLRQ 6HH +RFNLQJ ,, ) G DW ±
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2Q UHKHDULQJ HQ EDQF WKH +RFNLQJ PDMRULW\ UHDVRQHG

:H DJUHH ZLWK GHIHQGDQWV DQG DPLFL WKDW WKH WKUHH MXGJH SDQHO PD\ KDYH ZULWWHQ
WRR EURDGO\ LWV FRQFOXVLRQ WKDW VR ORQJ DV D UHQWDO SRRO µRSWLRQ¶ H[LVWV DOO VHFRQGDU\
PDUNHW VDOHV QHFHVVDULO\ LQYROYH D VHFXULW\ 6XFK D SHU VH UXOH ZRXOG EH LOO VXLWHG
WR WKH H[DPLQDWLRQ RI WKH HFRQRPLF UHDOLW\ RI HDFK WUDQVDFWLRQ UHTXLUHG E\ +RZH\

+RFNLQJ ,, ) G DW HPSKDVLV DGGHG

& � 1R )HGHUDO $SSHOODWH &RXUW +DV )RXQG DQ ,QYHVWPHQW &RQWUDFW WR
([LVW :LWKRXW D /HJDO 5HODWLRQVKLS WR WKH ,VVXHU

8QOLNH DOO IRUPV RI VHFXULWLHV UHFRJQL]HG LQ RXU IHGHUDO VHFXULWLHV ODZV ;53 WRNHQV GR

QRW EHVWRZ RQ WKH KROGHU DQ\ OHJDO UHODWLRQVKLS WR 5LSSOH /DEV RU DQ\ RWKHU LVVXHU DQG ZKHQ

WUDGHG LQ D VHFRQGDU\ PDUNHW WKH\ GR QRW WUDQVIHU DQ\ OHJDO UHODWLRQVKLS WR DQ LVVXHU IURP WKH

VHOOHU WR WKH SXUFKDVHU 7KDW GLVWLQFWLRQ EHWZHHQ ;53 WRNHQV DQG VHFXULWLHV LV FULWLFDO

(YHU\ LWHP RQ WKH HQXPHUDWHG OLVW RI LQVWUXPHQWV WKDW FRPSULVH WKH GHILQLWLRQ RI D VHFXULW\

XQGHU IHGHUDO VHFXULWLHV ODZV UHIOHFWV WKH SUHVHQFH RI D OHJDO UHODWLRQVKLS HVWDEOLVKHG EHWZHHQ DQ

LGHQWLILDEOH OHJDO HQWLW\ WKDW DFWV DV WKH LVVXHU RI WKH VHFXULW\ DQG WKH RZQHUV RI WKDW VHFXULW\ 6HH

:K\ )XQJLEOH &U\SWR $VVHWV $UH 1RW 6HFXULWLHV DW ± DGGUHVVLQJ HDFK RI WKH HQXPHUDWHG OLVW

RI LQVWUXPHQWV LQ WKH GHILQLWLRQ RI ³VHFXULW\´ WR VKRZ WKH\ HDFK LQYROYH D OHJDO UHODWLRQVKLS ZLWK

DQ LVVXHU 7KH LQFOXVLRQ RI WKH WHUP ³LQYHVWPHQW FRQWUDFW´ LV QR H[FHSWLRQ (YHU\ IHGHUDO

DSSHOODWH FRXUW ILQGLQJ DQ ³LQYHVWPHQW FRQWUDFW´ WR H[LVW XQGHU WKH +RZH\ LV FRQVLVWHQW ZLWK WKLV

WUHQG DQG QR VXFK FDVH KDV VXJJHVWHG WKDW DQ LQYHVWPHQW FRQWUDFW FDQ H[LVW LQ WKH DEVHQFH RI DQ\

OHJDO UHODWLRQVKLS 6HH LG 6FKHGXOHV ±

8QGHU FXUUHQW ODZ WKHUH LV VLPSO\ QR VXFK WKLQJ DV DQ ³LVVXHU LQGHSHQGHQW VHFXULW\´²D

VHFXULW\ WKDW H[LVWV LQGHSHQGHQWO\ RI DQ\ OHJDO UHODWLRQVKLS WR DQ LGHQWLILDEOH HQWLW\ FRQVLGHUHG LWV

³LVVXHU ´ 7KURXJKRXW WKH IHGHUDO VHFXULWLHV ODZV LW LV DVVXPHG WKDW DOO VHFXULWLHV ZLOO KDYH DQ

³LVVXHU´²DQ LGHQWLILDEOH SHUVRQ RU HQWLW\ DJDLQVW ZKRP D VHFXULW\KROGHU¶V ULJKWV FDQ EH

H[HUFLVHG :KHQ D VHFXULW\ KDV EHHQ LVVXHG PDQ\ GLIIHUHQW REOLJDWLRQV DQG SRWHQWLDO OLDELOLWLHV
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DUH LPSRVHG RQ WKH LVVXHU RI WKDW VHFXULW\ LQFOXGLQJ WKH UHVSRQVLELOLW\ IRU ILOLQJ SHULRGLF UHSRUWV

ZKHUH WKH VHFXULW\ RU LVVXHU KDV UHJLVWHUHG ZLWK WKH 6(& 8 6 & P

7KH VXUYH\ RI DSSHOODWH MXULVSUXGHQFH SUHVHQWHG LQ $QQH[ $ WR:K\ )XQJLEOH &U\SWR

$VVHWV $UH 1RW 6HFXULWLHV GHPRQVWUDWHV WKDW D WUDGLWLRQDO ZULWWHQ FRQWUDFW LV SUHVHQW LQ YLUWXDOO\

HYHU\ LQVWDQFH ZKHUH DQ LQYHVWPHQW FRQWUDFW KDV EHHQ IRXQG E\ DQ DSSHOODWH FRXUW ,Q WKRVH IHZ

DSSHOODWH FDVHV LQ ZKLFK DQ LQYHVWPHQW FRQWUDFW ZDV IRXQG ZLWKRXW D ZULWWHQ LQVWUXPHQW EHWZHHQ

WKH SDUWLHV KRZHYHU WKH HOHPHQWV QHFHVVDU\ WR ILQG DQ LPSOLHG LQ IDFW FRQWUDFW ZHUH SUHVHQW

1R DSSHOODWH GHFLVLRQ KROGV RU VXJJHVWV WKDW WKH RZQHUVKLS RI DQ RUGLQDU\ DVVHW ZLWKRXW

VRPH RQJRLQJ EXVLQHVV UHODWLRQVKLS WR WKH LVVXHU RI WKH LQYHVWPHQW FRQWUDFW ZRXOG VXIILFH WR

HVWDEOLVK D ³FRPPRQ HQWHUSULVH´ UHTXLUHG IRU DQ LQYHVWPHQW FRQWUDFW 2I WKH GHFLVLRQV

VXUYH\HG DSSUR[LPDWHO\ KDG PRUH WKDQ D FXUVRU\ UHIHUHQFH WR WKH FRQFHSW RI ³FRPPRQ

HQWHUSULVH ´ :K\ )XQJLEOH &U\SWR $VVHWV $UH 1RW 6HFXULWLHV DW 2I WKRVH GHFLVLRQV HLWKHU

IRXQG WKDW DQ LQYHVWPHQW FRQWUDFW WUDQVDFWLRQ RU VFKHPH ZDV SUHVHQW RU UHPDQGHG IRU IXUWKHU IDFW

ILQGLQJ ,G ,Q HDFK RI WKHVH GHFLVLRQV WKH RQH FRQVWDQW ZDV WKDW FRPPRQDOLW\ ZDV EDVHG RQ D

7KH 6(& DUJXHV WKDW ³DQ RQJRLQJ FRQWUDFWXDO REOLJDWLRQ´ LV QRW DQ HVVHQWLDO HOHPHQW RI DQ LQYHVWPHQW FRQWUDFW EXW
LW IDLOV WR FLWH DQ\ ELQGLQJ RU SHUVXDVLYH DXWKRULW\ 6HH 6(& 2SS¶Q %U FLWLQJ .LN ) 6XSS G DW 7KH
.LN FRXUW GLG PDNH WKDW DVVHUWLRQ EXW RGGO\ EDVHG LW RQ WZR FDVHV WKDW KHOG WKH RSSRVLWH 6HH .LN ) 6XSS G DW

FLWLQJ 'DYLV Y 5LR 5DQFKR (VWV ,QF ) 6XSS ± 6 ' 1 < +DUW Y 3XOWH +RPHV RI
0LFKLJDQ &RUS ) G WK &LU 'DYLV KHOG WKDW WKHUH ZDV QR LQYHVWPHQW FRQWUDFW GHVSLWH DQ
H[SHFWDWLRQ RI IXWXUH HIIRUWV RI WKH VHOOHU EHFDXVH WKHUH ZDV QR RQJRLQJ FRQWUDFWXDO UHODWLRQVKLS 7KH SODLQWLII KDG
SXUFKDVHG QHDU ZRUWKOHVV GHVHUW ODQG VROG WR SXUFKDVHUV ZLWK WKH H[SHFWDWLRQV WKDW WKH GHYHORSHU ZRXOG WDNH DFWLYH
VWHSV WR FUHDWH D FRPPXQLW\ 7KH FRXUW KHOG WKHUH ZDV QR LQYHVWPHQW FRQWUDFW GHVSLWH WKDW H[SHFWDWLRQ RI IXWXUH HIIRUWV
&HQWUDO WR WKH FRXUW¶V DQDO\VLV ZDV WKH IDFW WKDW ³>W@KHUH ZDV QR PDQDJHPHQW FRQWUDFW EHWZHHQ SODLQWLII DQG GHIHQGDQWV
QRU ZHUH GHIHQGDQWV REOLJDWHG E\ WKH 3XUFKDVH $JUHHPHQW WR SHUIRUP DQ\ VXFK VHUYLFHV´ DQG ³>L@Q WKH DEVHQFH RI D
µFRPPRQ HQWHUSULVH¶ EHWZHHQ WKH SDUWLHV WKH H[SHFWDWLRQ RI D SURILW RQ UHVDOH LV LQVXIILFLHQW WR WUDQVIRUP ZKDW LV
HVVHQWLDOO\ D VDOH RI UHDO SURSHUW\ LQWR WKH VDOH RI DQ LQYHVWPHQW FRQWUDFW> @´ 'DYLV ) 6XSS DW +DUW
VLPLODUO\ FRQFOXGHG WKDW WKHUH ZDV QR FRPPRQ HQWHUSULVH EHFDXVH WKH H[SHFWDWLRQV ZHUH QRW VXEVWDQWLDWHG E\ D
FRQWUDFWXDO UHODWLRQVKLS 6HH +DUW ) G DW ³(YHQ DVVXPLQJ WKDW LQGLYLGXDO SXUFKDVHUV ZHUH DVVXUHG RI
GHYHORSPHQW QRWKLQJ LQ WKH SOHDGLQJV VXJJHVWV WKDW WKH IRUWXQHV RI LQGLYLGXDO SXUFKDVHUV ZHUH µLQH[WULFDEO\
LQWHUWZLQHG¶ E\ FRQWUDFWXDO RU ILQDQFLDO DUUDQJHPHQWV ´ HPSKDVLV DGGHG
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GLUHFW EXVLQHVV UHODWLRQVKLS EHWZHHQ WKH LVVXHU DQG WKH SDUWLFLSDQW 1R VXFK UHODWLRQVKLS H[LVWV

EHWZHHQ VRPHRQH ZKR REWDLQHG ;53 WRNHQV LQ WKH VHFRQGDU\ PDUNHW DQG 5LSSOH /DEV RU DQ\

RWKHU SHUVRQ RU HQWLW\ DQG WKH VDPH KROGV WUXH IRU PDQ\ FU\SWR DVVHWV

7KH 6(&¶V SURSRVHG FUHDWLRQ RI D VHFXULW\ ZLWK QR OHJDO UHODWLRQVKLS WR DQ LVVXHU FDQQRW

EH UHFRQFLOHG ZLWK H[LVWLQJ ODZ $PRQJ RWKHU SUREOHPV WKH LQKHUHQWO\ WUDQVLWRU\ QDWXUH RI

+RZH\¶V IDFWV DQG FLUFXPVWDQFHV DQDO\VLV PHDQV WKDW WKH RXWFRPH WRGD\ PD\ EH GLIIHUHQW

WRPRUURZ 7KH 6(& VWDII VRXJKW WR DGGUHVV WKLV WUDQVLWRU\ SUREOHP LQ D VSHHFK E\ 'LUHFWRU

+LQPDQ ZKLFK JDYH ULVH WR WKH DZNZDUG FRQFHSW WKDW D FU\SWR DVVHW RQFH FODVVLILHG DV D VHFXULW\

PLJKW PRUSK LQWR D QRQ VHFXULW\ %XW WKLV QRYHO PRUSKLQJ FRQFHSW FDQQRW EH LPSOHPHQWHG LQ

VHFRQGDU\ PDUNHWV ,I D FU\SWR DVVHW FDQ PRUSK IURP D VHFXULW\ WR D QRQ VHFXULW\ EDVHG RQ

H[WULQVLF IDFWRUV VXFK DV WKH GLVDSSHDUDQFH RI WKH IRXQGLQJ WHDP WKHQ LW FDQ MXVW DV HDVLO\

PRUSK EDFN LQWR D VHFXULW\ XSRQ WKHLU UHWXUQ RU WKH DVFHQGDQFH RI D QHZ OHDGHU RU VRPH RWKHU

VHW RI SURPLVHV RU DVVXUDQFHV 7KH VHFXULWLHV ODZV GUDIWHG E\ &RQJUHVV FDQQRW DFFRPPRGDWH

FU\SWR DVVHWV PRUSKLQJ LQ DQG RXW RI WUDQVLWRU\ ³VHFXULW\´ VWDWXV XQWHWKHUHG IURP DQ\ OHJDO

UHODWLRQVKLS WR DQ\ LVVXHU ,Q D VLPLODU FRQWH[W WKH 6XSUHPH &RXUW UHMHFWHG DQ DQDORJRXV

³PRUSKLQJ´ FRQFHSW EHFDXVH

FRYHUDJH E\ WKH $FWV ZRXOG LQ PRVW FDVHV EH XQNQRZQ DQG
XQNQRZDEOH WR WKH SDUWLHV DW WKH WLPH WKH VWRFN ZDV VROG 7KHVH
XQFHUWDLQWLHV DWWHQGLQJ WKH DSSOLFDELOLW\ RI WKH $FWV ZRXOG KDUGO\
EH LQ WKH EHVW LQWHUHVWV RI HLWKHU SDUW\ WR D WUDQVDFWLRQ &I 0DULQH
%DQN Y :HDYHU 8 6 > @ Q UHMHFWLQJ WKH DUJXPHQW

$ JRRG H[DPSOH RI WKLV LV 6KDZ Y +LDZDWKD ,QF LQ ZKLFK WKH SODLQWLIIV DOOHJHG WKDW WKH GHIHQGDQWV¶ DJHQWV WROG
WKHP WKDW WKH\ ³ZRXOG EH LQ EXVLQHVV WRJHWKHU´ FRXSOHG ZLWK D OHWWHU IURP DQ RIILFHU RI WKH GHIHQGDQW VWDWLQJ WKDW KH
ZDV ORRNLQJ IRUZDUG WR D ³ORQJ DQG SURILWDEOH UHODWLRQVKLS´ ZLWK WKH GHIHQGDQWV ) G WK &LU

6HH:LOOLDP +LQPDQ 'LUHFWRU 'LY &RUS )LQ 6(& 5HPDUNV DW WKH <DKRR )LQDQFH $OO 0DUNHWV 6XPPLW 'LJLWDO
$VVHW 7UDQVDFWLRQV :KHQ +RZH\ 0HW *DU\ -XQH KWWSV ZZZ VHF JRY QHZV VSHHFK VSHHFK KLQPDQ

³$QG SXWWLQJ DVLGH WKH IXQGUDLVLQJ WKDW DFFRPSDQLHG WKH FUHDWLRQ RI (WKHU EDVHG RQ P\ XQGHUVWDQGLQJ RI WKH
SUHVHQW VWDWH RI (WKHU WKH (WKHUHXP QHWZRUN DQG LWV GHFHQWUDOL]HG VWUXFWXUH FXUUHQW RIIHUV DQG VDOHV RI (WKHU DUH QRW
VHFXULWLHV WUDQVDFWLRQV ´
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WKDW WKH FHUWLILFDWH RI GHSRVLW DW LVVXH WKHUH ZDV WUDQVIRUPHG
FKDPHOHRQ OLNH LQWR D ³VHFXULW\´ RQFH LW ZDV SOHGJHG

/DQGUHWK 7LPEHU &R Y /DQGUHWK 8 6 HPSKDVLV DGGHG 8QGHU FXUUHQW

ODZ WKH RQO\ UDWLRQDO DSSURDFK LV WR UHJXODWH HDFK RIIHULQJ DFFRUGLQJ WR LWV IDFWV DQG

FLUFXPVWDQFHV UHFRJQL]LQJ WKDW WKH FU\SWR DVVHW XQGHUO\LQJ WKH RIIHULQJ LV QRW LWVHOI D VHFXULW\

,,, � (;7(1',1* +2:(< 72 &/$66,)< &5<372 $66(76 7+(06(/9(6 $6
6(&85,7,(6 :28/' %<3$66 7+( 52/( 2) &21*5(66 $1' 9,2/$7(
7+( 0$-25 48(67,216 '2&75,1(

&RXUWV ³H[SHFW &RQJUHVV WR VSHDN FOHDUO\ ZKHQ DXWKRUL]LQJ DQ DJHQF\ WR H[HUFLVH SRZHUV

RI YDVW HFRQRPLF DQG SROLWLFDO VLJQLILFDQFH ´ $OD $VV Q RI 5HDOWRUV Y 'HS W RI +HDOWK +XP

6HUYV 6 &W LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG 8QGHU WKH ³PDMRU

TXHVWLRQV GRFWULQH ´ FRXUWV DUH ³UHOXFWDQW WR UHDG LQWR DPELJXRXV VWDWXWRU\ WH[W WKH GHOHJDWLRQ

FODLPHG WR EH OXUNLQJ WKHUH´ LQ ³H[WUDRUGLQDU\ FDVHV LQ ZKLFK WKH KLVWRU\ DQG WKH EUHDGWK RI

WKH DXWKRULW\ WKDW WKH DJHQF\ KDV DVVHUWHG DQG WKH HFRQRPLF DQG SROLWLFDO VLJQLILFDQFH RI WKDW

DVVHUWLRQ SURYLGH D UHDVRQ WR KHVLWDWH EHIRUH FRQFOXGLQJ WKDW &RQJUHVV PHDQW WR FRQIHU VXFK

DXWKRULW\ ´ :HVW 9LUJLQLD 6 &W DW LQWHUQDO TXRWDWLRQ PDUNV DQG FLWDWLRQV

RPLWWHG ,Q VXFK FDVHV ³ERWK VHSDUDWLRQ RI SRZHUV SULQFLSOHV DQG D SUDFWLFDO XQGHUVWDQGLQJ RI

OHJLVODWLYH LQWHQW´ UHTXLUH DQ DJHQF\ WR SRLQW WR ³FOHDU FRQJUHVVLRQDO DXWKRUL]DWLRQ IRU WKH SRZHU

LW FODLPV ´ ,G DW LQWHUQDO TXRWDWLRQ PDUNV DQG FLWDWLRQ RPLWWHG

5HJXODWLRQ RI WKH QHZ FODVV RI FU\SWR DVVHWV LV PDWWHU RI JUHDW HFRQRPLF DQG SROLWLFDO

VLJQLILFDQFH ,Q 0D\ 6(& &KDLU *DU\ *HQVOHU VWDWHG WKDW WKH PDUNHW IRU FU\SWR DVVHWV ZDV

WULOOLRQ DQG LQ 1RYHPEHU 3HZ 5HVHDUFK &HQWHU HVWLPDWHG ODVW \HDU WKDW RI

$PHULFDQV KDYH LQYHVWHG LQ WUDGHG RU XVHG FU\SWRFXUUHQF\ 7KDW GRHV QRW PHDQ WKDW DOO

6HH *DPH 6WRSSHG" :KR :LQV DQG /RVHV :KHQ 6KRUW 6HOOHUV 6RFLDO 0HGLD DQG 5HWDLO ,QYHVWRUV &ROOLGH 3DUW ,,,
+HDULQJ %HIRUH + &RPP 2Q )LQDQFLDO 6HUYLFHV WK &RQJ VWDWHPHQW RI +RQ *DU\ *HQVOHU &KDLUPDQ
6(& $QGUHZ 3HUULQ RI $PHULFDQV 6D\ 7KH\ +DYH (YHU ,QYHVWHG ,Q 7UDGHG RU 8VHG &U\SWRFXUUHQF\ 3HZ
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DSSOLFDWLRQ RI VHFXULWLHV ODZV WR FU\SWR DVVHWV LPSOLFDWHV WKH PDMRU TXHVWLRQV GRFWULQH $SSO\LQJ

+RZH\ WR IXQGUDLVLQJ VFKHPHV LQYROYLQJ FU\SWR DVVHWV ILWV ZLWKLQ WKH 6(&¶V H[LVWLQJ DXWKRULW\

MXVW DV +RZH\ KDV DSSOLHG WR IXQGUDLVLQJ WUDQVDFWLRQV LQYROYLQJ LQQXPHUDEOH RWKHU DVVHWV

7KH 6(& UXQV DIRXO RI WKH PDMRU TXHVWLRQV GRFWULQH KRZHYHU E\ DWWHPSWLQJ WR PXWDWH

DQDO\VLV RI WKH WUDQVDFWLRQ LQWR D FRQFOXVLRQ DERXW WKH DVVHW LWVHOI 6HH 6(& 2SS¶Q %U Q

,W LV LQ WKDW OHDS WKDW WKH 6(& GHSDUWV IURP WKH DXWKRULW\ JUDQWHG E\ &RQJUHVV DQG DOO DSSHOODWH

SUHFHGHQW $V GHPRQVWUDWHG DERYH WKDW QRYHO DUJXPHQW ZRXOG QRW RQO\ JUDQW DXWKRULW\ RYHU WKH

FU\SWR DVVHW VHFRQGDU\ PDUNHW QRW DXWKRUL]HG E\ &RQJUHVV EXW FUHDWH WKH ILUVW FODVV RI LVVXHU

LQGHSHQGHQW VHFXULWLHV²D FRQFHSW HQWLUHO\ IRUHLJQ WR WKH ODZV HQDFWHG E\ &RQJUHVV

7R EH VXUH VHFRQGDU\ PDUNHWV IRU GLJLWDO DVVHWV UDLVH LPSRUWDQW LQYHVWRU SURWHFWLRQ DQG

RWKHU SROLF\ FRQFHUQV %XW WKDW LV DOO WKH PRUH UHDVRQ IRU MXGLFLDO UHVWUDLQW &RQJUHVV LV ZHOO

DZDUH RI WKHVH FRQFHUQV DQG LV LQ WKH SURFHVV RI SHUIRUPLQJ LWV UROH RI FRQVLGHULQJ OHJLVODWLRQ WR

DGGUHVV WKHP 7KUHH VXFK ELOOV ZHUH LQWURGXFHG WKLV \HDU DQG UHPDLQ SHQGLQJ 6HH /XPPLV

*LOOLEUDQG 5HVSRQVLEOH )LQDQFLDO ,QQRYDWLRQ $FW 6 WK &RQJ 'LJLWDO

&RPPRGLWLHV &RQVXPHU 3URWHFWLRQ $FW RI 6 WK &RQJ 'LJLWDO

&RPPRGLWLHV ([FKDQJH $FW RI + 5 WK &RQJ ,Q DGGLWLRQ WKH ([HFXWLYH

%UDQFK LV FRRUGLQDWLQJ D ³ZKROH RI JRYHUQPHQW´ DSSURDFK WR FU\SWR DVVHWV ([HF 2UGHU 1R

)HG 5HJ 0DUFK 7KLV LV QRW DQ LVVXH IRU WKH 6(& WR GHFLGH RU IRU

D FRXUW WR GHFLGH WKURXJK DQ XQSUHFHGHQWHG LQWHUSUHWDWLRQ RI +RZH\

5HVHDUFK &QWU 1RY KWWSV ZZZ SHZUHVHDUFK RUJ IDFW WDQN RI DPHULFDQV VD\ WKH\ KDYH
HYHU LQYHVWHG LQ WUDGHG RU XVHG FU\SWRFXUUHQF\

)RU D PRUH FRPSOHWH UHFLWDWLRQ RI WKH SURFHHGLQJV EHIRUH &RQJUHVV VHH %U IRU $PLFXV &XULDH ,QYHVWRU &KRLFH
$GYRFV 1HWZRUN 3KLOLS *ROGVWHLQ LQ 6XSS RI 'HIV ¶ 0RW IRU 6XPP - ± (&) 1R
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$V WKH 6XSUHPH &RXUW H[SODLQHG MXVW WKLV SDVW WHUP ZH ³SUHVXPH WKDW &RQJUHVV LQWHQGV

WR PDNH PDMRU SROLF\ GHFLVLRQV LWVHOI QRW OHDYH WKRVH GHFLVLRQV WR DJHQFLHV ´ :HVW 9LUJLQLD

6 &W DW LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG 8QGHU WKH 6(&¶V DSSURDFK WKH DJHQF\ ZRXOG

MXPS DKHDG RI &RQJUHVV $PLFXV DVNV WKLV &RXUW WR UHVLVW WKH LPSXOVH WR DOORZ D UHJXODWRU\

DJHQF\ WR H[SDQG LWV DXWKRULW\ XQGHU D IUDPHZRUN WKDW ZDV GHVLJQHG IRU DQ HQWLUHO\ GLIIHUHQW

FRQWH[W ,G ³([WUDRUGLQDU\ JUDQWV RI UHJXODWRU\ DXWKRULW\ DUH UDUHO\ DFFRPSOLVKHG WKURXJK

PRGHVW ZRUGV YDJXH WHUPV RU VXEWOH GHYLFHV ´ LQWHUQDO TXRWDWLRQ PDUNV FLWDWLRQ DQG

DOWHUDWLRQ RPLWWHG

³$JHQFLHV KDYH RQO\ WKRVH SRZHUV JLYHQ WR WKHP E\ &RQJUHVV DQG HQDEOLQJ OHJLVODWLRQ LV

JHQHUDOO\ QRW DQ RSHQ ERRN WR ZKLFK WKH DJHQF\ PD\ DGG SDJHV DQG FKDQJH WKH SORW OLQH ´ ,G

LQWHUQDO TXRWDWLRQ PDUNV DQG FLWDWLRQ RPLWWHG %ORFNFKDLQ WHFKQRORJ\ KHUDOGV D QHZ HUD RI

SURJUDPPDEOH DVVHWV WKDW GRHV QRW ILW QHDWO\ LQWR H[LVWLQJ OHJDO FODVVLILFDWLRQV $V &RQJUHVV

ILQDOL]HV OHJLVODWLRQ JRYHUQLQJ WKLV QRYHO LQGXVWU\ WKLV &RXUW VKRXOG UHMHFW WKH 6(&¶V HIIRUW WR

VXSHUVHGH &RQJUHVV E\ UHDGLQJ LQWR WKH 6HFXULWLHV $FW SRZHUV WKDW DUH VLPSO\ QRW WKHUH

&21&/86,21

)RU WKH UHDVRQV GLVFXVVHG DERYH WKLV &RXUW VKRXOG GHFOLQH WR DGRSW WKH 6(&¶V

XQVXSSRUWHG SRVLWLRQ WKDW WKH ;53 WRNHQ LWVHOI LV D VHFXULW\ RU WKDW DQ\ VHFRQGDU\ PDUNHW

WUDQVDFWLRQV LQ WKDW WRNHQ DUH VHFXULWLHV WUDQVDFWLRQV E\ YLUWXH RI WKH IDFWV DQG FLUFXPVWDQFHV

SUHVHQWHG LQ WKLV FDVH
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'DWHG 1RYHPEHU 5HVSHFWIXOO\ VXEPLWWHG

-(11(5 %/2&. //3

%\ V .D\YDQ % 6DGHJKL
.D\YDQ % 6DGHJKL
6KDLOHH 'LZDQML 6KDUPD

$YHQXH RI WKH $PHULFDV
1HZ <RUN 1<
7HO
)D[
NVDGHJKL#MHQQHU FRP
VVKDUPD#MHQQHU FRP

0LFKHOOH 6 .DOOHQ SUR KDF YLFH PRWLRQ IRUWKFRPLQJ
1HZ <RUN $YHQXH 1:

6XLWH
:DVKLQJWRQ '&
7HO
)D[
PNDOOHQ#MHQQHU FRP

/HZLV 5LQDXGR &RKHQ SUR KDF YLFH PRWLRQ IRUWKFRPLQJ
*UHJRU\ 6WURQJ SUR KDF YLFH PRWLRQ IRUWKFRPLQJ
&2+(1 :,/621 //3

3DUN $YHQXH 6RXWK
1HZ <RUN 1<
7HO
OHZLV FRKHQ#GO[ODZ FRP
JUHJ VWURQJ#GO[ODZ FRP

5RGULJR 6HLUD SUR KDF YLFH PRWLRQ IRUWKFRPLQJ
3$5$',*0 23(5$7,216 /3

0DUNHW 6WUHHW
6DQ )UDQFLVFR &$
7HO
URGULJR#SDUDGLJP [\]

$WWRUQH\V IRU $PLFXV &XULDH 3DUDGLJP 2SHUDWLRQV /3
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&(57,),&$7( 2) 6(59,&(

7KH XQGHUVLJQHG KHUHE\ FHUWLILHV WKDW D FRS\ RI WKH IRUHJRLQJ GRFXPHQW ZDV ILOHG RQ

1RYHPEHU ZLWK WKH &OHUN RI WKH &RXUW E\ XVLQJ WKH &0 (&) V\VWHP ZKLFK ZLOO HIIHFW

HOHFWURQLF VHUYLFH RQ DOO SDUWLHV DQG DWWRUQH\V UHJLVWHUHG WR UHFHLYH QRWLILFDWLRQV YLD WKH &0 (&)

V\VWHP

'DWHG 1RYHPEHU %\ V .D\YDQ % 6DGHJKL
.D\YDQ % 6DGHJKL
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